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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

OFFICE OF PERSONNEL
MANAGEMENT

5 CFR Parts 351, 430, and 531
RIN 3206-AH32

Reduction in Force and Performance
Management

AGENCY: Office of Personnel
Management.
ACTION: Final rule.

SUMMARY: The Office of Personnel
Management (OPM) is issuing final
regulations that enhance the
opportunity for Federal employees to
receive reduction in force retention
service credit based on their actual job
performance. The regulations also give
agencies with employees who have been
rated under different patterns of
summary rating levels a mechanism to
take this into account when providing
employees additional retention service
credit for reduction in force. These
regulations also clarify certain other
retention rights, including the coverage
of employees serving under term
appointments.

DATES: Effective date: December 24,
1997. Compliance dates: Subject to the
requirements of 5 U.S.C. 7116(a)(7),
agencies may implement revised

8§ 351.504 and 351.803(a), at any time
between December 24, 1997 and
October 1, 1998. For reduction in force
actions effective between December 24,
1997 and September 30, 1998, agencies
may use either §§ 351.504 and
351.803(a) effective December 24, 1997
or the prior 88 351.504 and 351.803(a) in
5 CFR part 351 (January 1, 1997,
edition).

FOR FURTHER INFORMATION CONTACT:
Thomas A. Glennon, Jacqueline
Yeatman, or Edward P. McHugh (part
351); (202) 606—-0960, FAX (202) 606—
2329; or Barbara Colchao or Doris
Hausser (parts 430 and 531); (202) 606—
2720, FAX (202) 606—2395.

SUPPLEMENTARY INFORMATION: On
February 4, 1997, OPM issued proposed
regulations concerning reduction in
force and performance management.
These proposed changes were designed
to enhance the opportunity for Federal
employees to receive reduction in force
retention credit based on their actual job
performance. They proposed changes to
the crediting procedures used when
employees are missing performance
ratings, as well as giving agencies the
authority to vary performance credit in
reduction in force to take into account
ratings given under different summary
level patterns.

We received comments from 21
agencies, 4 unions, and 3 individuals.
Not every commenter mentioned every
proposed provision. The key changes
OPM proposed in the regulations are
summarized below, along with a
summary of the comments received on
that particular proposal.

Providing Retention Service Credit
When Employees in the Same
Reduction in Force Competitive Area
Have Been Rated Under More Than
One Pattern of Summary Rating Levels

On August 23, 1995, OPM issued final
regulations, at 60 FR 43936, giving
agencies the option to determine which
of eight permissible patterns of
summary rating levels to use for their
performance appraisal programs. As a
result, changes in the crediting of
performance in reduction in force were
necessary because this flexibility in the
design of performance appraisal
programs can affect employees’ relative
retention standing for reduction in
force. The proposed regulations revised
5 CFR 351.504 to require an agency to
take into account different patterns of
summary rating levels when providing
employees additional retention service
credit in reduction in force competition
based on their performance.

Under the proposed regulations, an
agency with employees in a reduction in
force competitive area who have been
rated under different patterns of
summary rating levels must decide how
many years of retention service credit
within the allowable range of 12 to 20
years to assign to particular summary
rating levels in their patterns. The
specific method selected by the agency
to provide retention service credit for
performance will of necessity be
specific to the reduction in force

competitive area as the agency takes

into account the combination of rating
patterns used and the relative numbers
of employees rated under each pattern.

If an agency has reduction in force
competitive areas in which all employee
ratings of record to be credited were
given under the same pattern of
summary levels, it is required to follow
the current regulations for crediting
performance in a reduction in force
which now appear in paragraph (d) of
section 351.504.

In applying the proposed regulations,
agencies must treat employees within
the reduction in force competitive area
in a uniform and consistent manner. An
agency carrying out a reduction in force
may provide different amounts of
additional retention service credit for
ratings of record received in an
employee’s former agency than were
provided by that former organization.

The majority of comments received on
this proposal were very positive. Most
of those who commented felt it was a
necessary and logical outgrowth of
performance rating flexibility that
would be helpful to both agencies and
employees. This proposal was
especially well-received by those
considering, or already using,
alternative performance appraisal
programs such as a 2-level (“‘Pass/Fail’)
program. Some agencies requested even
greater flexibility to address what they
see as potential inequities when
employees in different competitive areas
are rated under different appraisal
programs, even if there is no
inconsistency within each competitive
area. This was deemed especially
crucial to agencies having various
offices or components using different
summary rating patterns.

One commenter voiced the concern
that employees rated as “‘Fully
Successful’” under a two-level program
could actually be performing at very
different levels. Another suggested that
the proposal be modified in order to
prevent an agency from giving less
credit to an employee’s ratings of record
from their previous agency than to the
agency’s ‘““own’ ratings. Several other
commenters suggested that specific
mandates be established on how this
flexibility is to be used.

OPM has carefully considered these
suggestions and decided not to adopt
them. We believe that many of these
concerns are rooted in decisions about
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using various types of performance
appraisal programs in the first place,
and most would be addressed by the
requirement to provide uniformity and
consistency within each competitive
area. For example, an agency assigning
16 years of credit to a “fully successful”
rating of record earned under a two-
level program must give ALL employees
who earned a “fully successful” rating
of record in a two-level program this
credit, no matter what agency or
organization actually issued the rating.
Granting additional flexibility, by
definition, allows for decision-making
that some may disagree with.
Alternatively, an agency is free to
choose a crediting system that mirrors
the current 12/16/20 year pattern
required for use in single-rating-pattern
situations (they are required to examine
the situation when multiple rating
patterns exist, but there is no
requirement to adopt any particular
crediting method). In addition, agencies
concerned about consistency are free to
establish their own agencywide policies
on how this flexibility will be used.

One commenter suggested that no
additional credit beyond 12 years be
provided for performance above the
level of “Fully Successful”’. We have not
adopted this suggestion since it goes
beyond the scope of the proposal and
because the new regulations would give
agencies the flexibility to assign credit
in this way if they choose, as long as
ratings of record are assigned under
more than one summary pattern in the
competitive area.

Extending the “‘look-back’ period to 6
years

This element of the proposal
addressed the circumstance where
employees have received fewer than
three actual ratings of record in the last
4 years, which could occur due to a
variety of circumstances. Current
regulations require the substitution of
an assumed rating of “Fully Successful”
for each missing rating of record. To
minimize the use of assumed ratings
and to maximize the extent to which
additional retention service credit is
based on actual job performance, OPM
proposed to lengthen the period of time
from which ratings of record are taken
into account from 4 years to 6 years
prior to the reduction in force. This
change would have been phased in to
allow agencies time to change their
recordkeeping procedures.

Several of those who commented
supported this proposal, believing that
the potential for increasing the use of
actual performance appraisals earned by
employees outweighed the additional
record-keeping requirements it would

impose on agencies. Some even
suggested that we modify the proposal
to allow agencies to go back longer than
6 years when necessary. However, the
majority of commenters disagreed with
the proposed lengthening of the *“‘look-
back’ period from 4 years to 6 years,
even with the phase-in provisions. The
objections centered on the view that a
6-year-old appraisal is too dated to serve
as an accurate indicator of current
employee performance, and that
allowing older appraisals to be used in
reduction in force might discourage
supervisors from preparing current
appraisals when required. Some were
also concerned that these additional
administrative requirements were
unduly burdensome, especially in light
of the current emphasis on
simplification, paperwork reduction,
and streamlining. We have considered
these comments, as well as the
possibility of providing agencies with
flexibility to determine what the length
of their ““look-back” period should be
for specific reductions in force. We
concluded that the significant
additional administrative requirements
resulting from a 6-year “look-back’ do
not justify the results, especially since
the other changes provided for in this
regulatory package would significantly
reduce the number of assumed ratings.
For these reasons, we concluded that
the current “look-back’ period of 4
years should be retained.

Averaging actual ratings received if
fewer than three

To further enhance the use of actual
performance in determining reduction
in force service credit, OPM proposed to
remove the requirement to fill in
missing ratings of record with assumed
“fully successful” ratings when an
employee has received only one or two
actual ratings of record. Under the
proposal, the actual rating(s) of record
available would serve as the sole basis
of the employee’s credit, and no
assumed ratings would be used.
Consequently, if an employee has
received only two actual ratings of
record during this period, the value
assigned to each rating would be added
together and divided by two to
determine the amount of additional
retention service credit.

Among those who commented on this
proposal, there was an almost equal
number of those who supported it and
those who did not. Most of those
opposing the proposed change cited the
greater weight that would necessarily be
placed on the one or two actual ratings
of record received. One commenter was
concerned that supervisors would be
less likely to complete ratings of record

as a result of this proposal. A number

of commenters, however, supported this
proposal because it simplifies the
process and allows an employee’s actual
demonstrated performance to take the
place of an artificially prescribed level
of credit (assumed ““Fully Successful’).
In considering the comments received
on this issue, we were persuaded that
this change would serve to simplify the
procedure and would increase the
emphasis on actual performance, a
stated goal of the proposed regulations.
Therefore, we are adopting this proposal
in the final regulations.

Crediting performance for employees
with no actual ratings

OPM had proposed two methods of
providing performance credit for
reduction in force in cases where an
employee would have no actual ratings
of record at all. Under the proposed
regulations, an employee with at least
one year of current continuous service
would be given the additional retention
service credit for the most common, or
“modal’’, summary rating level, as
defined in 5 CFR 351.203, for the
summary level pattern that applies to
the employee’s position at the time of
the reduction in force. The proposal
would allow agencies to determine the
modal rating using ratings of record in
the competitive area, in a larger
subdivision of the agency, or
agencywide, as long as the applicable
modal rating(s) was applied uniformly
and consistently within the competitive
area to all employees with no ratings of
record.

Under the proposal, the modal rating
would not be used for employees who
have completed less than one year of
current continuous service. Instead,
additional retention service credit
would be given based on a Level 3
(Fully Successful or equivalent) rating
of record under the summary level
pattern that applies to the employee’s
position at the time of reduction in
force.

Those who commented negatively on
this proposal disliked the idea of using
a modal rating because it did not
represent performance actually
demonstrated by the employee. Some
felt the use of a modal rating was
arbitrary and unfair, and potentially
vulnerable to appeal or other challenge,
while others saw it as more fair to
employees than an assumed “‘fully
successful’ rating that now falls below
the Governmentwide average rating.
Several agencies were also concerned
with how this requirement would be
incorporated into existing automated
systems.
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One commenter suggested that the
regulations be revised to require that all
employees with at least one year of
service must have a rating of record
before a reduction in force can be
conducted. We have not adopted this
suggestion because we feel it is
impossible to require a rating of record
in all circumstances, given the various
rating cycle dates and other
circumstances that can occur.

One of those who commented
suggested that employees who have
received no ratings of record should
receive no performance credit for
reduction in force. We have not adopted
this suggestion because we believe it
unfairly and severely penalizes an
employee who has no ratings of record
due to factors completely outside his/
her control. We believe that some
reasonable and fair method of
constructing performance credit is
necessary to deal with these
circumstances.

It is important to note that the modal
rating would only be used in cases
where the employee has no ratings of
record of his/her own to credit. Since no
rating of record exists, some form of
“‘assumed”’ rating is the only recourse
available. Because the modal rating is
the summary level that was given most
often to employees in the organization
conducting the reduction in force, we
believe it is the best way to assign credit
with the least disadvantage to an
individual employee who has no rating
of record reflecting his/her actual
performance.

Much of the opposition to the modal
rating proposal focused on the
complexity for personnelists in
administering two different types of
formulae based on length of service (less
than one year means use assumed
“Fully Successful’; more than one year
requires tabulation of modal rating).
Some saw this as contradictory to
ongoing simplification initiatives. In
addition, several commenters pointed
out that this distinction could result in
an employee with 364 days of service
being treated differently (in terms of
performance credit for reduction in
force) than another employee with 366
days of service. We agree that the
distinction based on length of service
adds greater complexity to the process,
and we have therefore eliminated this
distinction in the final regulations.
Instead, the modal rating will be used to
grant performance credit in reduction in
force for all employees who have no
ratings of record. We feel this better
supports the principles of uniformity
and consistency in the reduction in
force treatment of employees.

Several commenters requested that
OPM designate the basis used by
agencies to determine their modal
ratings (i.e., agencywide; agency
subdivision; or competitive area). They
also asked that agencies not be allowed
to change this basis once it is selected
without OPM and/or union approval.
However, agencies have different data
systems and not all will have a great
deal of flexibility in terms of tabulating
modal ratings. Some may only have
agencywide performance appraisal data
to work with. We felt that it was
necessary to preserve this flexibility for
determining the basis used for
tabulating modal ratings to ensure that
all agencies are able to implement this
requirement. However, we would
encourage agencies to consider making
this determination in partnership with
employees and their representatives.

Use of Non-430 Ratings in Reduction in
Force

OPM proposed language in the
revised section 351.504 that would
require agencies to use all ratings of
record given to employees for assigning
additional retention service credit
during a reduction in force, including a
performance evaluation given to an
employee under an appraisal system not
covered by the provisions of 5 CFR part
430, subpart B, if it meets the conditions
specified in the new paragraph (c) of
section 430.201.

Those who commented in support of
this proposal felt it was appropriate to
give credit for such ratings in a
reduction in force if they were
equivalent to those given under part
430.

One commenter disagreed with the
proposal, believing it would be too
difficult for agencies to establish the
equivalent summary pattern and rating
level for these non-430 ratings. We have
considered this objection; however, we
feel that agencies should be able to
make these determinations with help
from the agency that gave the rating
and/or members of OPM’s performance
management staff.

Implementation Date Issues

(1) Performance in Retention Service
Credit Determinations

The new agency authority to
determine retention service credit when
employees in a competitive area are
rated under multiple rating patterns
described in §351.504(e) would apply
only to ratings of record that are put on
record, as defined in paragraph (b)(3) of
§351.504, on or after October 1, 1997.
The agency credits any ratings of record
put on record on or before September

30, 1997, based on the Governmentwide
12-, 16-, and 20-year formula for
additional retention service credit
currently in effect.

Agencies were divided on their
preference for which ratings of record
could be assigned credit using the new
flexibility. While some wanted to be
able to establish credit for ratings of
record given since 1995 (when
performance management was
deregulated), others wished to establish
credit only for ratings of record given
under cycles begun after October 1,
1997. OPM originally proposed that the
flexibility would apply to ratings of
record put on record on or after October
1, 1997, and has decided to retain this
provision in the final regulation.

A related issue was the effective date
of the regulations and its effect on the
implementation of some of the
provisions, particularly those affecting
the flexible assignment of service credit
and situations where fewer than three
ratings of record are available. Concerns
such as the lead time required for
changes in the automation of RIF
processing programs, and the need to
meet collective bargaining requirements
prior to the implementation of these
regulations were also raised during the
comment process. OPM originally
proposed implementation on October 1,
1997. We have considered the
suggestions received on this issue and
have determined that overall fairness is
best managed through giving agencies
the flexibility to implement the
provisions of Sections 351.504
(crediting performance) and 351.803
(notice of eligibility for reemployment
and other placement assistance), at any
time between the effective date of these
regulations and October 1, 1998.
Agencies are required to apply the
provisions used in a uniform and
consistent manner to all employees in a
given RIF competitive area.

When crediting performance in a
reduction in force, agencies would have
the option to implement immediately as
of the effective date of these regulations
the provisions for establishing credit
when ratings of record were given under
mixed summary level patterns
(351.504(e)) and the use of the modal
value for missing ratings as well as
averaging only actual ratings of record
found during the 4-year *“‘look-back”
period (351.504(c)). At its discretion, an
agency could decide to delay
implementation of these provisions
until no later than October 1, 1998, and
continue to use the performance
crediting provisions in the current
§351.504 (i.e., those in effect on January
1, 1997).
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The effect of the provisions in
paragraphs 351.504 (b) and (d) remain
unchanged by the new regulations.
When applying paragraph 351.504(a),
the context created by the new
definition for rating of record and other
regulatory changes will permit the use
of non-430 ratings under the conditions
specified even when an agency is using
the older version of 5 CFR 351.504.

This gives agencies able to proceed
immediately the opportunity to do so,
without forcing others that need time to
complete more extensive preparations
into an unrealistic time frame. However,
for reduction in force actions effective
after September 30, 1998, the new
provisions for crediting mixed-pattern
ratings of record and handling situations
where ratings are missing must be
applied by all agencies.

(2) Implementation of Provisions During
Ongoing Reductions

Several commenters mentioned their
concern that ongoing reductions in force
would be disrupted by the requirement
to implement these provisions. Revising
the procedures for handling missing
ratings of record and crediting
performance under multiple rating
patterns could result in changed
reduction in force outcomes, new
notices, and additional delays due to
notice period requirements. We agree
that this would prove unnecessarily
disruptive to both agencies and
employees. However, we believe that
giving agencies the option to implement
the provisions of sections 351.504 and
351.803 at any time up until October 1,
1998, will allow them to take into
account any upcoming reduction in
force activity and plan accordingly.

Technical Amendments

OPM proposed a number of technical
changes in parts 351, 430 and 531,
which served to clarify existing
regulations in various areas. These
included redefinition of rating of record
under part 351 to refer to the part 430
definition, provisions for handling
employees with a written notice of
pending action under part 752 similarly
to those with action pending under part
432, changes to the critical element
definition, barring non-critical elements
in two-level appraisals, and
clarifications of: appraisal period,
acceptable level of competence
determinations, competitive area,
competitive level, procedures for
determining grade intervals for
assignment, expiration and amendment
of reduction in force notices, assignment
rights optionally provided to excepted
service employees, and coverage of term
employees under retention subgroups.

We received comments on some of
these proposed clarifications. One
suggested rewording of the definition of
rating of record to better reflect that this
rating belongs to the employee rather
than the agency. We agree and have
adopted this suggestion.

Several commenters asked what date
should be used as the effective date of
a rating of record. Perhaps contributing
to their confusion are changes to the
way ratings of record are reported to the
Central Personnel Data File. While a
rating of record is a personnel action,
OPM no longer requires that it be
reported separately with its own distinct
nature of action code (009). Rating of
record information is now transmitted
to OPM via other standard reporting
procedures. When a separate nature of
action code was used, the previous
reporting procedures specified that the
effective date for a rating of record was
the ending date of the appraisal period
to which the rating applied. The new
procedures capture this same
information as an isolated data element
and eliminate the need for separate
processing of many thousands of
actions. It is OPM'’s view that the ending
date of the applicable appraisal period
is the effective date of the rating of
record, and this date should be used to
determine whether or not a rating of
record falls within the 4-year *‘look-
back” period.

Section 5 CFR 351.402(b) clarifies
OPM’s longstanding policy on the
minimum standard for a reduction in
force competitive area. All of the
comments on this proposed revision
supported the change, and the proposed
regulation is adopted without further
modification.

To conduct a reduction in force,
section 5 CFR 351.402(a) provides that
the agency must establish the applicable
competitive area that is the boundary
within which employees compete for
retention under reduction in force
procedures.

Section 5 CFR 351.402(b) provides
that employees in a competitive area
compete for retention under OPM’s
reduction in force regulations only with
other